Response by Maina Kiai, UN Special Rapporteur on the rights to freedom of peaceful assembly and of association 

I write in response to the International Trade Union Confederation’s (ITUC) note expressing concern about my next report to the UN General Assembly in October 2015. 

The report – whose tentative working title is “Getting Down to Business: a comparative survey of enabling environments for businesses and associations” – will explore the disparate treatment by governments and the international community of businesses and civil society. 

I was aware of ITUC’s concerns prior to their note being published in the Business & Human Rights Resource Centre’s Weekly Update, as they wrote me a letter on March 31, 2015, suggesting that the report aimed to promote better enabling environments for corporations. My response to their letter can be read here: http://freeassembly.net/wp-content/uploads/2015/04/ITUC-response-letter.pdf 

I must admit that I am surprised they keep harping on the same issues despite my clarifications. Given their apparent concern, I am also surprised and disappointed that they have not responded to my invitation (contained in the letter linked above) to attend the consultation I am holding in May to help research the report. That would be a good way to get an inside look at what we are trying to achieve.

I am disappointed because I believe that ITUC has seriously (deliberately?) misconstrued the purpose of my report. As is clear from our public call for information, the report will be a comparison of how businesses are treated on the one hand, and civil society organizations on the other. There are differences, and in my experience civil society often gets the short end of the stick in these situations – often without any solid basis in reason or law. This observation is what helped crystallize the idea for this report and the purpose of the questionnaire is to get facts and information about this.

As an independent UN expert, however, I do not produce reports solely based on my experience (and admittedly my experience is limited with respect to enabling environments for businesses). Thus, I am obligated to research what the enabling environment is like for both businesses and civil society. This naturally involves consulting with people from the business community. Not doing so – or at least attempting to do so – would be a serious failure on my part. 

It is my duty as Special Rapporteur to approach this topic with an open mind. Although I suspect based on my experience that civil society is often treated less favorably by governments than businesses, I may indeed find examples where the opposite is true. If I do, so be it. I am an independent expert, not an ideologue. 

I should emphasize that it is not my position that businesses and civil society should be treated identically. They do have significant differences. I instead advocate for I what I have referred to as “sectoral equity” in my previous reports – in other words, a fair, transparent and impartial approach. Contrary to ITCU’s assertions, I believe the report is highly relevant to my UN mandate.

Finally, ITUC also expresses concern that the report’s concept note fails to include a question about businesses’ obligations under the UN Guiding Principles on Business and Human Rights. The report includes no such question because it will not be about businesses respecting human rights. It will be about how governments treat businesses and civil society differently, and whether those differences are rational, legal and beneficial for society. 

My next report to the Human Rights Council to be presented in June 2015, on the other hand, will focus squarely on the issue of business and the rights to freedom of peaceful assembly and of association – specifically in the natural resource exploitation sector.  I invite ITUC and other interested parties to read and to disseminate it widely when it is released. 

