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IN THE HIGH COURT OF ZIMBABWE CASE NO. HC /16
HELD AT HARARE

In the matter between:-

MARANGE DEVELOPMENT TRUST 1st Applicant
AND

"HE DISTRICT ADMINISTRATOR MUTARE DISTRICT N.O- 1% Respondent
JIMBABWE CONSOLIDATED DIAMOND COMPANY ',_I.__;.f_{-f;i’;"}.;li{;é__spondent

(PRIVATE) LIMITED

THE MINISTER OF RURAL DEVELOPMENT, PRO:G&'._@;[QN: e

PRESERVATION OF NATIONAL CULTURE & HERTARE: ¢+ "7 0 o
THE COMMISSIONER GENERAL OF POLICE R A . 4mh.Respondent

URGENT CHAMBER APPLICATION

Application is hereby made for an order in terms of the Draft Order attached
hereto. The application is made on the following grounds;

1. On the 30t of Noyember 201 6 the 15t Respondent gave the 26 families
who are members of the Applicant 24 hours' notice to vacate
Tinoengana village in order to pave way for the diamond mining

activities of the 2n9 Respondent.

2. Further, the 15t Respondent has threatened to evict the members of the
Applicant through the police and bulldozers of the 2n¢ Defendant on
the 2nd of December 2016 should they fail to vacate on their own by

the 15t of December 201 6.

3. The respondents’ conduct is in violation of the rights of the membership
of the applicant fo freedom from arbitrary eviction as envisioned in

section 74 of the Constitution of Zimbabwe.




4 The conduct is also not a just or reasonable and prompt administrative
decision in violation of the right to just administrative conduct in terms

of section 68 of the constitution of Zimbabwe.

5. Applicant's members are currently living in fear and are at the mercy

of the 15t Respondent.
The accompanying affidavit of Malvern Mudiwa and the supporting

affidavits of Tichatonga Tinoengana and Clive Chiwadzwa and attached
documents are tendered in support thereof.

DATED AND SIGNED AT MUTARE THIS DAY OF DECEMBER 2016.

MAUNGA MAANDA & ASSOCIATES
Applicant's Legal Practitioners

4th Floor, Livingstone House

48 Samora Machel Avenue
Harare [TM/PN/dm]
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IN THE HIGH COURT OF ZIMBABWE CASE NO. HC /16
HELD AT HARARE

In the matter between:-

MARANGE DEVELOPMENT TRUST 1%t Applicant
AND

THE DISTRICT ADMINISTRATOR MUTARE DISTRICT N.O. | 15t Respondent
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THE COMMISSIONER GENERAL OF POLICE .

PLEASE TAKE NOTICE THAT the Applicant's address of service is care of ifs
undersigned Legal Practitioners, Messrs Maunga Maanda and Associates,

number 48 Samora Machel Avenue, Harare.

LSAT
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In the matte: letween:-

MARANGE DEVELOPMENT TRUST © Applicant
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THE DISTRICT ADMINISTRATOR MUTARE DISTRICTN.O. =~ 15 Respondent
ZLIMBABWE CONSOLIDATED DIAMOND COMPANY 2nd Respondent
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PRESERVATION OF NATIONAL CULTURE & HERITARE..
_ U }aespgﬁxﬁent

Wl O DT 3
CERTIFICATE OF URGENEY .~ '

THE COMMI3SIONER GENERAL OF POLICE .

e Tl

N e
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. RANGARIRAI MUHLORO MUBATA, o duly registered practitioner of this
Honourable  curt duly swom, admiited and practicing as such under
Mubata, Ci . ¢:dza and Associolas Legal Pracliioners. and having read the
documents  ihis matter do hereuy certify in terms of Rule 244 of the High
Court of Zimiz sbwe rules 1971 ithat ihe matter is one of urgency for the
following re:ons:
1. The 15 Resnondent has given inadequate notice to the members of the
Applicar: ‘¢ vacate their homesteods or their own, only 24 hours or face
eviction : - his office with the support of the police in order 1o pave way

for diamaora mining activities of the 2nru Respondent,

2. The threc:: by the 1% Respondent are being made by a pubilic official who
has shown tne capacity ic carry tham out even 'rough he does not have
Q court crdder sanctioning the eviction. The threais cannot be taken lightly

by the ALplicant.

3. The 15 Re:soondent's conduct is in vioiation of the rights of the rmembership

of the Ar:clicant, if allowed o go ahead with the eviction ithis will be an



arbitrary 2 .iction in violation cf their freedom from arbifrary eviction as

enshrined n Section 74 of the Constitution of Zimbabwe.

. The conauct is also not a just or reasonable and prompt administrative
decision, i is in violation of the right 1o just administrative conduct in terms

of sectic 48 of the constitution ¢f Zimbabwe.

. Members of the Applicant cannot relocate on their own within the 24

hours' nolice given to them by 1¢ Respondent. That is simply impossible.
. The men tars of the Applicant will sutier ireporacle harm if the 18
Respond: t was to continue to evict them without an order of the Court.

They are bound to lose their shelter and other valuabies.

- Applicar:i .as no other efficacious and eifective remedy available io it

In the premises | respectfully submit that this matter is exfremely urgent and it
which should be heard accordingly.

DATED AND SIGNED AT MUTARE THIS j)“» DAY OF DECEMBER 2016.

A
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AFFIDAVIT OF MALYERN MUDIWA

I the undersiyied MALVERN MUDIWA do hereby make oath and swear to state
that:

1. lam the Diector of the above applicant. | am authorised to depose to
this affid. wit in terms of a resolution: attached as annexure "A" to this
affidavit @1 .d the facts stated herein cre within my knowledge and are
frue and carrect to the best of my knowledge and belief. In matters that |
speak abcut the law | have taken advice which advice | accept as

correct,

2. First Respdent is the District Aaministrator for Mutare Rural District his
address o service is care of Mutare District Adminisiration Complex,

Mutare.

3. Second it pondent is, Zimbabwe Consolidated Diamond Cormpany

(Private) .inited is a private company with the licence to carry out mining



activifies = Marange diamons fialds, Mulore rural. its address for service is

P

care of tie-rlegal Counsel Mulomongira & Associaies.

. Third Resoondent is the Minister responsible for the administration of the 1s
Respondent, its address for service is 9¢ Floor, Unity Court, 64 Kwame
Nkrumat -arare. The 4™ Respendernt s the Commissioner — General of the
limbabw:: Republic Police whase addiess iar service is care of Police
General i+-:adquarters J Chinamano/7" Streel. Harare.

. Applicari i« an organisation inai was forrmed to represent the interest of
Marange villagers and it is capable of suing and being sued in its own
name. | ¢ srporate herein oy reference its Dead of Trust,

Its main ixiectives are to provide an advocacy platiorm for Marange
villagers 11 Mutare rural district and engage government in issues to do
with the collective welfare of its membership. The applicant was formed in
order to xci as a lobby groug in matters that the membership of it will

need to L e:ak with one voice .

. The Appicant has received threals that 26 households of its members in
Tinoengana village are going fo pe evicted from their homesteads on the
2nd day De-cember'QOI 6 to pave way for the 27 Respondent 1o continue
with diar ~ond mining ‘aclivities ai ineir nomesteads. Tinis inreat was
deliveredi iy the one Mr. Edgar Seenza inhe District Adminisirator for
Mutare rur 3l in person on Wednesday the 30" of November 20146,

The 1t Resoondent called for a meeting of all the 26 affected households

at Tinoergana village and addressed the members of the Applicani. He

advised = vilagers that the government had resolved to evict them from
their hon = stead with immeagiate effect and relocate them to a place

called Atz Transau which is about 100krn from their current homestead.

. The mee .3 with the District Admirictetor he!ld on the 30" of November
2016 was 1e first meeting ever held between the 1~ Respondent and the

villagers ovar their relocation. Prior 1o that the villagers had noi been



relocateds when another batch of members of the 1¢ Applicant were
relocate io Arda Transau fo pave waQy {0r proper dicmond min:‘ng in

Chiadzw:a diamond mines over five years ago.

10. When th= 's' Respondent called for the meeting he was escorted by

11

several poice officers in riot gear whom he threatened to unleash on the
member. of the ¥ Respordent if they atiempled lo resist ihe eviction

which he f~reatened fo enforce on the 24 of Becember 2016.

.During the previous relocations, the cfiice of tihe 13 Respondent, the 3«

Respondent and the companies thal used to mine in Chiadzwa diamond
areas er-j xged the villagers in time and assess iheir homesieads in order
for comg =msation to be paid for their losses beifore they were relocated. In
actual fact the relocated villagers were paid various sums of maoney in
compen:aiion prior to relocation. In addition the vilagers were allocated
their new t omesteads in Arda Transau which were designed to suit their

family nes: s,

12.In the presant case there is no assessment of the homestead has been

done, tha members of the 1©° Applicant have not been given prior and
reasonat:le: notice,.they have not been shown tha nomesteads they are
being re: » rated to. The affecied members of ihe Applicant have their
proper h-xinesteads they buili lor themselves and the families. They nave
already planted crops in their fields at a cost following the rain season. If

they are tc be arbitrarily evicied they will suffer ireparable harm.

13.Further te: that the intended process is veing implemented compulsorily

and thro .an the use of force inrougn State security apparatus without a
court orce- for our eviction, The 13 and 2-« Respondents have threatened
to evict rmembers of the Applicant using police force and bulldozers from

the 2@ Rerpondent to desiroy their nomesleads.

14.In the me-critime the 27 Respondant nas clrzady exoanded ifs mining

activities ‘. the village ir. quesiior and is mining righl in the homesieads of

fhe memoers of the 15 Applicant. | refer to the supporting affidavits of



lichator-ia Tionoengana anc: Clive Uhiwardziwae wiho are residents of

Tinoengana villages. The affidavits are marked as Annexure "B1" and “B2".

15.The mer:iers of the Applicant have families with young children who are
attendin= school at Ganda Primary and Secondary schools. They do not
Know wr= ber or nol the place ey are being evicted fo has schools for
their chilcir zn fo continue with their education, Some of the members are
terminall it persons who need ready access to clinics for freatment and

they have such facilities in the present sei - up.

16.3eciion 74 of the Censiiiution of Zimbabwe orolacks SVEery person in
limbabwe from arbitrary eviction from their nornesieads or the demolition

of their homesteads without an order of the court,

17. In the prz-ent matter it is clear tho! the 1+ Respondent is seeking to evict
the merr.:zis of the 1+ Applizar wincu! first naving secured an order of
fhe Coui-. uch an actis a flagrant viclation of the rights of the members

of the 13 Applicant.

18.1n terms «:f 58 of the constitution applicant's members have a right io

freedom: «=f assembly and associction.

19.In terms of the constitution the state has a duty to respect, protect, fulfil
and proraote human rights. in this insiance the respondents seem to seek

to do the e:xact opposiie.

20.The conu.ct of the respondents is uncanstitutional in so far as it is contrary
fo the lefier and spirit of the constitution. it is confrary fo the objectives
and the ieunding principles on which our country is based in terms of the

values ar ¢ principles set out in the constituiion.



EXTRACT FROM THE MINUTES OF A MEETING OF THE EXECUTIVE OF MARANGE
DEVELOPMENT TRUST ZIMBABWE HELD AT MUTARE ON THE 15T DAY OF
DECEMBER 2016 WHERE IT WAS RESOLVED

THAT MR MALVERN MUDIWA BE ATHORISD TO ACT ON BEHALF OF THE
MARANGE DEVELOPMENT TRUST IN THE MATTER OF THE COURT APPLICATION
FOR AN ORDER BARRING THE RESPONDENTS FROM UNLAWFULLY EVICTIONG

THE 26 FAMILY MEMBERS OF THE APPLICANTS.

SIGNED AT MUTARE THIS 15T DAY OF DECEMBER 2016 AS CERTIFIED TRUE
EXTRACT OF THE MINUTES.
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IN THE HIGH COURT OF IIMBABWE CASE NO. HC /16
HELD AT HAK 2 RE

In the matter Zelween:-

MARANGE DEVELOPMENT TRUST 1¢ Applicant
AND

R
THE DISTRICT ADMINISTRATOR MUTARE DISTRICT N.O. T Respondent

i

LIMBABWE CONSOLIDATED DIAMOND COMPANY .. 2 Respondent

(PRIVATE) LI TED

THE MINISTER OF RURAL DEVELOPMENT PROMOBONG " Msekdsportdent
PRESERVATION OF NATIONAL CULTURE & HERITARE FT

THE COMMISSIONER GENERAL OF FOUCE gy < w0 4'" Respondent

SUPPORTING AFFIDAVIT OF TICHATONG A TINOENGANA

— B e O S Y  SY T R, o _.__._____._______——--—_,___-___

I, ICHATONG A TINOENGANA, dn hereby make oath and state that the facts
| state herein are to the best of my knowledge true and correct; -

l. Ihave read and understood the founding offidavit of MALVERN
MUDIY A ond | fully associale mself with averrnents made therein in.

2. lconfr= that on the 30 qay of November 2014 and af Tinoengana
village:, (hief Chiadzwa, Marange the 1+ Respondent Qddressed the 26
families residing in Tinoengang vilage and advised that he was giving
Us 24 hours within which to vacate our homesteads in order to pave
way for the mining activities of the 20¢ Respondent.

3. He weis JCCompanied by employees of the 2 Respondant and over
twenr, 120) police officers in riot gear. He stated that if the villagers do
not vac.ate on their own on the 2% of December 201 6 he was going to
evict ‘hem using the police ang bulidozers from the 2nc Respondent,

4. Prior 15 Ine aliuded meeting no sther meeling was ever held between
the 1- # 2spondent and members of fhe Appilicant.

5. Thatic ¢l | wish to state.
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tioner; Notary Public; Conveyance
& Commissioner of QOaths

ZIMBABWE

Legal Practi
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IN THE HIGH COURT OF ZIMB AB W CASE NO. HC /16
HELD AT HARARE

N the matte. setween:-

MARANGE DEVELOPMENT TRUST s Applicant

AND e

THE DISTRIC) ~DMINISTRATOR MUTARE DISTRICT N.O

- 1t Respondent
ZIMBABWE CONSOLIDATED DIAMOND COMEANY 2% Respondent
PRIVATE) LIMITED e TE T ami b e

( ATE) LIMITE = " b = ,{\‘ o
THE MINISTER OF RURAL DEVELOPMENT PROMOTION, ‘-f—;‘jsd Respondent
PRESERVATION OF NATIONAL CULTURE &, HERITARE =~ .. g *

THE COMMISSIONER GENERAL OF POLICE N 4'h Respondent

W e 1y

SUPPORTING AFFIDAVIT OF CLIVE CHIWADZWA

Bl -

I, CLIVE CHIWADIWA, do hereby make oath and siate that the facts | state
herein are 1:: e best of my knowledige hiue and caorrect: -

l. Ihave r=ad and undersiood the founding affidavit of MALVERN
MUDIW A and | fully associate myself with averments made therein in.

2. | confirrn that on the 30" day of November 2014 and at Tinoengana
villag::, Chief Chiadzwa, Marange the 1+ Respondent addressed the 26
famili-:s residing in Tinoengana vilage ang advised that he was giving
US 24 i .Gurs within which to vacate our hornesteads in order to pave
way far ihe mining activities of the 2" Respondent.

3. He was JCccompanied by employees of the 27d Respondent and over
twent. {20 police officers in riot gear. He staled hat if the villagers do
not viicate on their Own or the 2 of Decermber 2016 he wes going to
evict *em using the police and Duildozers from the e Respondent.

4. Prior t the alluded meeting no other meeling was ever held between
the 1 Pespondent and members of the Applicant.

2. Thati- < | wish fo state,

--—.___‘-‘(._
ET
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THUS SWORN 70 AT MUTARE THIS | DAY OF DECEMBER 2014

BEFORE ME




